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Master and Servant — Liability of Master to Servant for the 
Master's own Torts — Non-Assignable Duties. — Steele v. Grant, 82 
S. E. (N. C.) 1038. — Held, that in an action against an employer the negli- 
gence of a fellow servant in not furnishing suitable appliances and a safe 
place in which to work was no defence, that duty not being delegable. 

There are several non-assignable duties which a master generally owes. 
Such is the duty to employ sufficient and competent servants and agents. 
Flike v. The B. & A. R. R., 53 N. Y. 549. Of the same nature is the duty 
to furnish proper and safe machinery, implements, facilities and materials 
for the servant. Cone v. D. L. & W. R. R., 81 N. Y. 206; English v. 
Amidon, 72 N. H. 301 ; Rincicotti v. O'Brien Contracting Co., 77 Conn. 
617. The master may not delegate his duty to make rules reasonably 
required to prevent accident. Abel v. President, etc., D. & H. C. Co., 
103 N. Y. 581 ; Daley v. American Printing Co., 152 Mass. 581. Likewise, 
the master must instruct a servant, ignorant of them, concerning the 
dangers and requirements of the occupation. Louisville & N. R. Co. v. 
Miller, 104 Fed. 124; Joyce v. American Writing Paper Co., 184 Mass. 
230. The principal case falls within the second class referred to above. 
This second class differs from the others in that, although they may be at 
times impractical or inconvenient for the employer to perform, it is 
generally impossible for an employer to personally see that every imple- 
ment in his plant is reasonably safe. Of course he can be made an insurer 
as under the Workmen's Compensation Acts, but this is not the common 
law rule, which is that the employer must merely use reasonable care to 
provide reasonably safe instrumentalities. Gerrish v. The New Haven Ice 
Co., 63 Conn. 16; see also cases supra. These cases, however, hold with 
the principal case that delegation to a competent agent is never allowable. 
It is submitted that this rule is too broad, and that the requirement of 
reasonable care is satisfied when, in a case where as a practical business 
matter a duty must be assigned to an employee, the employer has done his 
best to select a competent one. The servant may reasonably be said to 
assume any risk beyond this, and the courts of New York seem to so hold. 
Madigan v. Oceanic Steam Nav. Co., 178 N. Y. 242; Cregan v. Marston, 
126 N. Y. 568. 

Wills — Legacies — Conditions — Encouragement of Divorce — Daboll v. 
Moon, 91 Atl. (Conn.) 646. — Held, the condition of a legacy to testator's 
son to be paid to him on the death of his present wife, or if he should 
obtain a divorce from her, or should become separated from her, or if 
within a year after divorce or separation he should marry a good 
respectable woman, is not contrary to public policy. 

A condition attached to a legacy in restraint of marriage generally is 
invalid as against public policy. In re Alexander's Estate, 85 Pac. 308, 
149 Cal. 146; Contra, Harlow v. Bailey, 189 Mass. 208. This rule, how- 
ever, does not extend to second marriages. Herd v. Catron, 97 Tenn. 662, 
37 L. R. A. 731 ; Dumey v. Schoeffler, 24 Mo. 170. But the principal case 
is not one where the condition is in restraint of marriage but rather tends 
to promote a separation or divorce. This kind of condition has also been 
held void as against public policy and the court in the principal case 
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admits that "perhaps the weight of authority supports this view." Cruger 
v. Phelps, 47 N. Y. Supp. 61 ; In re Haight's Will, 64 N. Y. Supp. 1020. 
On the other hand the intention on the testator's part to bring about a 
divorce will not be presumed. Coe v. Hill, 201 Mass. 15 ; Winn v. Hall, 
1 Ky. Law Rep. 337. Hence a provision of a will by which a bequest 
in trust was to become absolute on the termination of the beneficiary's' 
marriage relations was held not to be void where the testator's purpose 
was shown to be to protect his daughter (the beneficiary) from possible 
depredations of her husband and not to incite her to a separation. Snor- 
grass v. Thomas, 166 Mo. App. 603. When the wife is already living sep- 
arate from her husband at the time the will is made, a bequest in it 
giving property to the wife provided she remains separated from her 
husband was held void as against public policy and the legatee took the 
property freed from the condition. Witherspoon v. Brokaw, 85 Mo. 
App. 169. Where, however, the wife is not absolutely deprived of the 
property upon resuming marital relations, but retains all the beneficial 
interest therein as cestui qui trust and at her death the principal goes 
to her children, the condition has been held valid. Wright v. Mayer, 62 
N. Y. Supp. 610. The doctrine of the principal case is supported by 
Ransdell v. Boston, 172 111. 439, 43 L. R. A. 526. 

Witness — Privilege — Self-Incrimination. — Commonwealth v. South- 
ern Express Co., 169 S. W. (Ky.) 517.— Held, the constitutional privilege 
against self-incrimination does not extend to corporations and the privi- 
lege may not be claimed for the corporation by its officers and agents. 

The privilege above referred to contained in the fifth amendment to the 
Federal constitution is personal, and is based upon the consideration of 
the law for the individual in his capacity as a witness. Brown v. Walker, 
161 U. S. 591 ; Commonwealth v. Shaw, 4 Cush. 594 ; Hale v. Henkle, 201 
U. S. 43. Therefore this privilege is not available to a witness on the 
ground that some third person might be incriminated by his testimony, 
even though he may be the agent of such person. Hale v. Henkle, supra. 
A corporation is a "citizen" within the fourteenth amendment providing 
that no state shall deny any person the equal protection of the law. 
Santa Clara Co. v. So. Pac. R. R., 118 U. S. 394. A corporation is not a 
"citizen" within the meaning of Art. 4, sec. 2 of the Federal constitution 
which entitles the citizens of each state to all the privileges and immuni- 
ties of citizens of the several states. Paul v. Virginia, 75 U. S. 168; Pem- 
bina Mining Co. v. Pennsylvania, 125 U. S. 181. It will be observed that 
while there is no question but that a corporation is a "person" there is 
a difference of interpretation as to when a corporation is a "citizen," 
within the meaning of the constitution. Here it is not the corporation but 
the agent who is on the stand testifying. In interpreting the Federal 
constitution and in applying it to corporations, courts have kept in mind 
the fact that corporations are creations of the state. As Mr. Justice 
Hughes says : "It would be a strange anomaly to hold that a state, having 
chartere.-' a corporation, to make use of certain franchises, could not in 
the- exercise of its sovereignty inquire how the franchise had been 
employed and demand the corporate books and papers for that purpose. 
Wilson v. United States. 221 U. S. 384. 



